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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

for the District of Columbia. 

Law Number 89600 

Washington Section, National Council of Jewish 
Juniors, Jewish Community Center, 18th & Q Streets, 
N. W., Washington, D. C., Plaintiff, 

vs. 

Consolidated Radio Artists, Inc., a foreign corporation, 
Mills Artists, Inc., a foreign corporation, Defendants. 

Benjamin Kipnis, agent for defendant corporations, Bond 
Building, Washington, D. C. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Declaration 

Filed November 23 1937 

In the District Court of the United States for the District 

of Columbia 

Law Number 89600 

Washington Section, National Council of Jewish 
Juniors, Jewish Community Center, 16th & Q Streets, 
N. W., Washington, D. C., Plaintiff, 

vs. 

Consolidated Radio Artists. Inc., a foreign corporation, 
Mills Artists, Inc., a foreign corporation, Defendants. 

Benjamin Kipnis, agent for defendant corporations, Bond 
Building, Washington, D. C. 


► 



2 consolidated radio artists vs. Washington 

The plaintiff, the Washington Section, National Council 
of Jewish Juniors, sues the defendants, Consolidated Radio 
Artists, Inc., a foreign corporation, and Mills Artists, Inc., 
a foreign corporation, for that defendants, through their 
agent, Benjamin Kipnis, on, to wit, the 18th day of Octo¬ 
ber, 1937, contracted and agreed with said plaintiff that, 
for and in consideration of the sum of Six Hundred 
($600.00) Dollars, said defendants would furnish said plain¬ 
tiff with the services of an orchestra known as “Ina Rav 
Hutton and her Melodears”, said services to be furnished 
at a dance to be given by said plaintiff at the Wardman 
Park Hotel in the City of Washington, District of Columbia, 
on, to wit, the evening of the 20th day of November, 1937; 
that, in accordance with said contract and agreement, said 
plaintiff gave the defendant, Consolidated Radio Artists, 
Inc., a check for the sum of Three Hundred ($300.00) Dol¬ 
lars as part payment for the services of said orchestra and 
were at all times ready and willing and able to pay the 
balance of said consideration in accordance with said 
2 contract and agreement; that said defendants fur¬ 
nished said plaintiff with posters and other adver¬ 
tising material for the purpose of advertising that said 
orchestra would render its services at said dance; that said 
plaintiff expended large sums of money in advertising that 
said orchestra would render its services at said dance and 
sold large quantities of tickets to said dance and sold large 
quantities of advertising space in a booklet which adver¬ 
tised that said orchestra would render its services at said 
dance; but, notwithstanding said contract and agreement, 
said defendants did, on, to wit, the 4th day of November, 
1937, inform said plaintiff that they would breach said con¬ 
tract and agreement and would not furnish the services of 
said orchestra at said dance, and said defendants did in 
fact breach said contract and agreement and did in fact re¬ 
fuse and fail to furnish the services of said orchestra at 
said dance; wherefore said plaintiff was forced to engage 
the services of another orchestra for said dance and was 
forced to expend additional large sums of money for the 
purpose of advertising that said other orchestra would fur¬ 
nish their services at said dance in the place of and instead 
of said Ina Ray Hutton and her Melodears; that said plain¬ 
tiff was forced to expend large sums of money for reprint- 
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ing large quantities of tickets and other material for said 
dance; that said plaintiff was forced to refund large sums 
of money to people who had purchased tickets to said dance 
and who demanded said refund when they were informed 
that said Ina Ray Hutton and her Melodears would not ren¬ 
der their services at said dance; that said plaintiff lost 
large sums of money because large numbers of people who 
had promised to attend said dance did not do so because 
said Ina Ray Hutton and here Melodears did not render 
their services at said dance; that said plaintiff further lost 
large sums of money because large numbers of people did 
not advertise in said booklet because said Ina Ray Hutton 
and her Melodears did not render their services at 
3 said dance; that said plaintiff further lost large sums 
of money that had been expended in advertising that 
said Ina Ray Hutton and her Melodears would render their 
services at said dance; all to the damage of the plaintiff in 
the sum of Five Thousand One Hundred and Seventy Six 
Dollars and Thirty Eight Cents ($5,176.38). 

Wherefore, the plaintiff brings this suit and claims of 
and from the defendants damages in the sum of Five Thou¬ 
sand One Hundred and Seventy Six Dollars and Thirty 
Eight Cents ($5,176.38), with interest at the rate of Six Per 
Centum (6%) per annum from the 20th day of November, 
1937, besides the costs of this suit. 

ABRAHAM CHASANOW 
Attorney for Plaintiff. 

Affidavit of Merit 
District of Columbia, ss: 

Abraham Chasanow, being first duly sworn according to 
law, on oath deposes and says that he is attorney and agent 
for the plaintiff, the Washington Section, National Council 
of Jewish Juniors, in the above entitled cause, and that the 
plaintiff has a just cause of action against the defendants, 
Consolidated Radio Artists, Inc., a foreign corporation, and 
Mills Artists, Inc., a foreign corporation, which cause of 
action is as follows: 

On, to wit, the 18th day of October, 1937, the defendants, 
through their agent, Benjamin Kipnis, in consideration of 
the sum of Six Hundred ($600.00) Dollars, contracted and 
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agreed to furnish the services of an orchestra known as 
“Ina Ray Hutton and her Melodears” on the evening of 
the 20th day of November, 1937, at a dance to be given by 
the plaintiff at the Wardman Park Hotel, in the City of 
Washington, District of Columbia; that the plaintiff paid 
the sum of Three Hundred ($300.00) Dollars as part 
4 payment for the services of said orchestra and was 
at all times ready and willing to pay the balance of 
said consideration as contracted and agreed between the 
plaintiff and defendants; but the defendants, notwithstand¬ 
ing said contract and agreement, failed and refused to fur¬ 
nish the services of said orchestra at said dance and did 
thereby breach said contract and agreement; that said 
breach of said contract and agreement has caused damages 
to the plaintiff in the sum of Five Thousand One Hundred 
and Seventy Six Dollars and Thirty Eight Cents ($5,- 
176.38); wherefore there is now justly due and owing 
from the defendants to the plaintiff the sum of Five Thou¬ 
sand One Hundred and Seventy Six Dollars and Thirty 
Eight Cents ($5,176.38), with interest at Six Per Centum 
(6%) per annum from the 20th day of November, 1937, 
besides costs, exclusive of all set-offs and just grounds of 

rlpfpnsp 

ABRAHAM CHASANOW 

Subscribed and sworn to before me this 23 day of Novem¬ 
ber, 1937. 

JOHN K RANDOLPH 
(Seal) Notary Public 

My commission expires October 15th, 1941. 


Summons 

Issued November 23 1937 

* * • 

The President of the United States to the Defendant, 
Consolidated Radio Artists, Inc., a foreign corpora¬ 
tion Mills Artists, Inc., a foreign corporation, Greeting: 

You are hereby Summoned to appear in this Court on or 
before the twentieth day, exclusive of Sundays and legal 
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holidays, after the day of service of this Writ upon you, to 
answer the Plaintiff’s Suit, and show why he should not 
have judgment against you for the cause of action 
5 stated in his declaration; and in case of your failure 
so to appear and answer, judgment will be given 
against you by default. 

WITNESS, The Honorable Chief Justice of said Court, 
the 23rd. dav of NOVEMBER 1937. 

CHARLES E. STEWART, Clerk. 
(Seal) By JOHN 0 BOWEN, Assistant Clerk. 

ABRAHAM CHASANOW, Attorney. 


Marshals Return 

Served copies of the declaration affidavit and this Sum¬ 
mons on the above named Defendants as follows:—“Con¬ 
solidated Radio Artists, Inc., a foreign corporation by serv¬ 
ing Benjamin Kipnis—Agent of the said Foreign Corpora¬ 
tion, PERSONALLY 11/24/37—“Mills Artists Inc., a 
foreign corporation” by serving Benjamin Kipnis—Agent 
of the said Foreign Corporation. 

JOHN B. COLPOYS, U. S. Marshal. 

By THOS R EAST, Deputy. 

K. 


Memoranda 

DECEMBER 22-1937. 

Default and Inquisition Ordered as to both defendants. 


JANUARY 6-1938. 

Jurv sworn as to defendants 1 and 2. Verdict for Plain¬ 
tiff for $4250.00. 
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6 District Court of the United States 

for the District of Columbia 

Wednesday, January 12, 1938. 

Session resumed pursuant to adjournment, TIon. F. Dick¬ 
inson Letts, Justice, presiding. 

# # * 

It appearing under rule of Court that judgment should 
now be entered on the verdict in this cause, it is so ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendants, Consolidated Radio Artists, Inc., and Mills 
Artists, Inc., the sum of Four Thousand Two Hundred 
Fifty Dollars ($4250.00), together with costs of suit to be 
taxed by the clerk and have execution thereof. 


Motion to Set Aside .Judgment 

Filed March 10 1938 
# # # 

Comes now the defendant Consolidated Radio Artists, 
Inc., by its attorney, Milford F. Schwartz, appearing spe¬ 
cially for the purpose of this motion, raising the question 
of this court's jurisdiction herein, and for no other pur¬ 
pose, and moves the Court to set aside and vacate the judg¬ 
ment entered herein against this defendant on January 12, 
1938, upon the following grounds: 

1. The judgment of January 12, 1938 is a nullity insofar 
as this defendant is concerned. This court had no jurisdic¬ 
tion to enter said judgment, as no service of process has 
been had upon this defendant. 

2. This defendant is a foreign corporation, and is not 
and was not at the time of alleged service herein doing busi¬ 
ness in this District, nor has it ever maintained an office in 
this District, nor has it ever had any officer, agent or em¬ 
ployee in this District. 

3. The service of process upon one Benjamin Kipnis in 
this District on November 24, 1937 is in no manner binding 
upon this defendant because said Kipnis was not and is not 
an officer, employee or agent of this defendant and was 
never authorized to accept service for this defendant. 
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4. Said Kipnis never advised this defendant that 
7 he had been served in this suit. The first intimation 
which this defendant had that this suit had been filed 
was in February, 1938, when attachments were served at 
a local theater at which an orchestra, booked by this defen¬ 
dant, was playing. The first knowledge which this defen¬ 
dant had as to the judgment entered against it was through 
a letter to it from the Clerk of this court. 

5. The above facts appear more particularly in the an¬ 
nexed affidavit, which is incorporated herein and made a 
part hereof. 

MILFORD F SCHWARTZ 
Attorney for defendant Con¬ 
solidated Radio Artists, Inc., 
appearing specially for pur¬ 
pose of this motion. 


Affidavit of Ann Richardson 

* * # 


County of New York 

State of New York 
City of New York ss: 

Ann Richardson, being first duly sworn, according to law, 
on oath deposes and says: that she is the secretary of the 
defendant, Consolidated Radio Artists, Inc.; that the de¬ 
fendant is a foreign corporation organized and existing un¬ 
der the laws of the State of New York and having its prin¬ 
cipal place of business in New York City; that said defen¬ 
dant has never maintained an office in the District of Co¬ 
lumbia, and has never had any officer, employee or agent, 
or person authorized to accept service for it, in the District 
of Columbia; that it has never been engaged in doing busi¬ 
ness in the said District of Columbia; that Benjamin Kip¬ 
nis, upon whom service of process was had in this cause, in 
the District of Columbia, to wit, on November 24, 1937, as 
“agent” of this defendant, is not and never has been, an 
officer, employee or agent of this defendant, and has never 
been authorized to accept service for it; that said Benjamin 
Kipnis never notified this defendant of ' the service 
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8 upon him; that the first intimation that this defen¬ 
dant had that the suit herein had been filed was in 
February, 1938, about a week after attachments were served 
at a theatre in the District of Columbia at which an orches¬ 
tra booked by this corporation was playing. That there¬ 
after and on the 9th day of February, 1938, the defendant 
addressed a letter to the Clerk of this Court, asking for the 
particulars with regard thereto, a copy of which letter is 
annexed hereto, together with the answer thereto, dated 
February 10, 1938. On February 11, 1938, the said defen¬ 
dant addressed a letter to the attorney for the plaintiff ad¬ 
vising him as to what had happened and requesting that 
the said attorney stipulate to vacate the said judgment. 
A copy of that letter is annexed hereto, together with the 
answer thereto, dated February 14, 1938. These letters 
constitute the first knowledge that this defendant had as 
to the judgment entered against it herein. 

ANN RICHARDSON 

Subscribed and sworn to before me this Stli day of March, 
1938. 

GARFIELD FARBER 
Notary Public 

(Seal) Westchester Co., N. Y. 


February 9, 1938 

Charles E. Stewart, Clerk 
District Court of the United States 
District of Columbia 
Washington, D. C. 

Re: Washington Section, National Council of Jewish 
Juniors v. Consolidated Radio Artists, Inc. 

At Law No. 89,600 

Dear Sir: 

I have just received from Mr. Chick Webb a copy of what 
purports to be an attachment in the above entitled matter. 

It would appear from this attachment that a judg- 
9 nient was entered against this corporation in the sum 
of $4,292.50 on the 12th day of January, 1938. 

This is to advise you that this is the first notice this cor¬ 
poration has had that any such action is pending and no 
service has been had upon the defendant corporation. 
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Will you kindly forward to us a copy of the complaint, 
the judgment entered herein and the affidavit of service 
upon which said judgment was entered, together with any 
and all other papers in this action. 

Thanking you in advance for your courtesy in this mat¬ 
ter, we are 

Very truly yours, 

CONSOLIDATED RADIO ARTISTS, 
INC. 

By: . 

Vice-President 

Copy to Abraham Chasanow 

HB:MA 

MJF 


Clerk’s Office 

United States District Court for the 
District of Columbia 
Washington, D. C. 

February 10th, 1938 

Consolidated Radio Artists, Inc. 

R. C. A. Building 
New York City 

Attention: Harry Berman, Vice President. 

Dear Sir: 

Reference is made to your letter of the 9th instant and 
Law case No. 89600, Washington Section, National Council 
of Jewish Juniors vs. Consolidated Radio Artists, Inc. 

Your are advised that service was accepted by Benjamin 
Kipnis, Agent, on November 24th, 1937. 

Copies of the papers on file will cost $4.00. 

10 Date of Judgment for $4,250.00 and costs, is Jan¬ 
uary 12th, 1938. 

Very truly yours, 

CHARLES E. STEWART, 

Clerk, 

By R. S. WAYLAND 

W. Ass’t Clerk. 
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February 11, 1938 

Re: Washington Section National Council of Jewish 
Juniors v. Consolidated Radio Artists, Inc. 

Abraham Chasanow, Esq. 

Mills Building 
Washington, D. C. 

Dear Sir:- 

I am in receipt of a letter from the Clerk of the United 
States District Court for the District of Columbia advising 
me that you attempted to serve this corporation on Novem¬ 
ber 24, 1937 by delivering some papers to one Benjamin 
Kipnis. 

This is to advise you that this corporation maintains no 
office in Washington, nor does it have any agent or repre¬ 
sentative in Washington. Mr. Kipnis is not employed by 
this corporation; he has never been employed by this cor¬ 
poration, has no authority to accept any papers on behalf 
of this corporation, and we have received no information 
or papers in connection with the said litigation. You can 
understand, of course, that any judgment entered against 
this corporation therein is absolutely invalid. 

Furthermore, your client has no cause of action against 
this Corporation. On November 10, 1937, the dance chair¬ 
man for your client entered into a contract calling for the 
appearance of Harold Stern and his orchestra, which con¬ 
tract was fulfilled to the letter. This contract replaced a 
contract previously issued for Ilia Ray Hutton and 
11 this statement appears on the original of said con¬ 
tract. 

In addition to the above mentioned facts, there can, un¬ 
der no circumstances, be any basis for any cause of action 
against this corporation for the reason that all contracts 
executed by this corporation on behalf of its artists ex¬ 
pressly provide on the face thereof that no liability of any 
sort shall attach to this corporation for the failure of the 
artist to comply with the terms thereof, as consolidated 
acts only as the agent, and representative of the artist. 

Under the circumstances, we would suggest that you stip¬ 
ulate to vacate the judgment and avoid the necessity of a 
motion which is certain to accomplish the same thing. 
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If you desire it, we will send you a photostatic copy of 
the contract hereinbefore referred to which should in and 
of itself convince you that your client has no meritorious 
cause of action. 


Very truly yours, 

CONSOLIDATED RADIO ARTISTS, 
INC. 

By: . 

General Counsel 


Abraham Chasanow 
Attorney-at-Law 
213 Mills Building 
Washington, D. C. 
National 6620 


14 February 1938 

Harry Berman, Esq., 

General Counsel, 

Consolidated Radio Artists, Inc. 

R. C. A. Building—30 Rockefeller Plaza, 

New York, N. Y. 

Dear Sir :- 

Receipt of your letter of 11 February 1938 concerning 
judgment which has been entered in the case of the Wash¬ 
ington Section, National Council of Jewish Juniors 
12 v. Consolidated Radio Artists, Inc., et al., is acknowl¬ 
edged. 

In view of the positive nature of the statements contained 
in your letter, it is suggested that you proceed with the mo¬ 
tion to set aside judgment in this case. 

Sincerely, 

(Signed) ABRAHAM CHASANOW 
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District Court of the United States 
for the District of Columbia 

Friday, April 1, 1938. 

Session resumed pursuant to adjournment, Hon F. Dick¬ 
inson Letts, Justice, presiding. 

# # # 

Upon consideration of the motion filed herein, to set 
aside the judgment entered herein on the 12th day of Jan¬ 
uary, 1938, it is ordered that said motion be, and the same 
is herebv overruled. 

To the foregoing order an exception is duly noted and 
allowed. 

From the foregoing order the defendants by their attor¬ 
neys of record, in open Court, note an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 

13 Memorandum 

APRIL 20-1938. 

$50 deposited by Consolidated Radio Artists, Inc., for 
costs on appeal. 


Letter 

CRA 

Consolidated Radio Artists, Inc. 

R. C. A. Building 30 Rockefeller Plaza 
New York New York 

Chicago 
Cleveland 

Hollvwood October twenty first 

Dallas 19 3 7 

Mr Ben Kipnis 
Bond Bldg 
Washington D C 

Dear Mr Kipnis 

Thank you for your prompt return of the signed Ina Ray 
Hutton ontracts and for the deposit check of Three Hun¬ 
dred Dollars. 
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Photos, mats and stories on this attraction will be for¬ 
warded immediately and we have also placed an order of 
50 window-cards which will be shipped C. 0. D. 

Since we receive but 10% commissions on Ina Ray Hut¬ 
ton, this being a Mills attraction, we will be unable to ar¬ 
range for 10% for you, however, we will gladly split our 
commissions with you and will mail you a check in the 
amount of 5% at the completion of this engagement. It 
is the policy of the office not to pay any commissions until 
after the engagement has been played and I will appreciate 
your co-operation in adhering to this policy. 

Please let me hear from you further regarding your next 
dance date— the latter part of November or the early part 
of December, and I will gladly submit a complete list of 
available attractions. 

As soon as these contracts are executed here, your copy 
will be returned to you. This will be but a matter of a day 
or two. 

With many thanks again for your co-operation, and with 
kindest regards, I am, 

Sincerely 

CONSOLIDATED RADIO ARTISTS, 
INC 

By BILLY SHAW 
Manager, One Night Division 

Billy Shaw/rg 


14 Assignment of Errors 

Filed April 211938 

* * • 

Comes now Consolidated Radio Artists, Inc., appellant 
in the above-entitled cause, and assigns as error herein the 
following: 

1. The Court erred in overruling the appellant’s motion 
to set aside judgment. 

2. The Court erred in refusing to grant appellant’s mo¬ 
tion to set aside judgment. 
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3. The Court erred in holding that appellant was not en¬ 
titled to the relief sought because it was appearing spe¬ 
cially. 

4. The Court erred in holding that appellant was doing 
business in the District of Columbia. 

5. The Court erred in holding that Benjamin Kipnis was 
the agent of appellant. 

6. The Court erred in holding that the service of process 
on Benjamin Kipnis in this District on November 24, 1937, 
was valid service upon appellant. 

7. The Court erred in considering the letter dated Oc¬ 
tober 21, 1937, which appears in the record. 

8. The Court erred in its interpretation of the letter 
dated October 12, 1937, which appears in the record. 

MILFORD F. SCHWARTZ, 
Attorney for Appellant Con¬ 
solidated Radio Artists, Inc. 


15 


Designation of Record 
Filed April 21 1938 


Comes now Consolidated Radio Artists, Inc., appellant 
in the above-entitled cause, and designates the parts of the 
record which it desires to have included in the transcript, 
said parts being considered sufficient for the determination 
of the questions raised on appeal, namely: 

1. Declaration. 

2. Summons and return of Marshal. 

3. Memo.—Default and inquisition ordered as to both 
defendants. 

4. Memo.—Jury sworn as to both defendants. Verdict 
for plaintiff for $4250. 

5. Memo.—Judgment on verdict for plaintiff against de¬ 
fendants for $4250. and costs. 

6. Motion to set aside judgment (special appearance), 
together with affidavit and letters attached thereto, filed 
March 10, 1938. 

7. Order overruling motion to set aside judgment, ex¬ 
ception. Appeal noted. Bond for costs fixed at $100.00 or 
$50.00 cash. 
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8. Memo.—$50.00 cash deposited in lieu of bond, for costs 
on appeal. 

9. Letter dated October 21, 1937, from Consolidated 
Radio Artists, Inc. to Ben Kipnis, which appears in the 
record. 

10. Assignment of errors. 

11. This designation of record. 

MILFORD F. SCHWARTZ 
Attorney for Appellant Con¬ 
solidated Radio Artists , Inc. 


16 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 15, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. S9600 at Law, wherein 
Washington Section, National Council of Jewish Juniors 
is Plaintiff and Consolidated Radio Artists, Inc., et al are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 28th day of June, 1938. 

(Seal) C. E. STEWART, 

Clerk. 

Endorsed on cover: No. 7190 Consolidated Radio Art¬ 
ists, Inc., Appellant, vs. Washington Section, National 
Council of Jewish Juniors. United States Court of Ap¬ 
peals for the District of Columbia Filed Jun 29 1938 
Joseph W. Stewart, Clerk. 
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IN THE 


®ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1938. 


No. 7190. 


Consolidated Radio Artists, Inc., a Foreign Corpora¬ 
tion, Appellant , 

v. 

Washington Section, National Council of Jewish 

Juniors, Appellee. 


Appeal From the District Court of the United States 
for the District of Columbia. 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal from an order of the lower court, 
entered on April 1,1938, overruling a motion of appel¬ 
lant to vacate a judgment entered against it on Jan¬ 
uary 12, 1938. 
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Appellant is a corporation organized and existing 
under the laws of the State of New York. Appellant 
is without knowledge as to whether the appellee, Wash¬ 
ington Section, National Council of Jewish Juniors, is 
a corporation or an unincorporated association. 

On November 23, 1937 the appellee filed an action 
at law in the lower court against appellant and another 
foreign corporation, Mills Artists, Inc., for damages 
for alleged breach of a contract dated October 18, 1937 
to furnish appellee with the services of a certain or¬ 
chestra at a dance to be given on November 20, 1937. 
Appellee claimed damages in the sum of $5,176.38 (R. 
1-3). The declaration was accompanied by an affidavit 
of merit, as required by Law Rule 73 of the lower 
court, which affidavit was executed bv Abraham Chasa- 
now as agent and attorney of appellee (R. 3). Mr. 
Chasanow is attorney of record for the appellee in this 
court, as he was in the lower court. 

On November 24, 1937 service of process was had 
upon one Benjamin Kipnis, who was described in the 
caption of the declaration (R. 1) and in the Marshal’s 
return (R. 5) as “agent” of appellant and its co-defen¬ 
dant. No appearance was entered by appellant and 
no pleading of any kind was filed on its behalf. 

On December 22, 1937 default and inquisition was 
ordered. On January 6, 1938 a jury was sworn and a 
verdict returned in favor of appellee for $4,250.00 (R. 
5). On January 12,1938 judgment was entered on the 
verdict for $4,250.00, with interest and costs (R. 6). 

On March 10, 1938 appellant, appearing specially, 
filed a motion to set aside the judgment, accompanied 
by affidavit and exhibits (R. 6-11), upon the ground 
that it is a foreign corporation; that at the time of the 
alleged service upon it it was not doing business in this 
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District, had never maintained an office in this Dis¬ 
trict, nor had any officer, agent or employee in this 
District; that Benjamin Kipnis, upon whom service 
was had, was not and is not an officer, employee or 
agent of appellant and was never authorized to accept 
service for appellant. 

No counter-affidavits were filed by the appellee. 

On April 1, 1938, after hearing oral argument, Mr. 
Justice Letts, without opinion, ordered the motion 
overruled (R. 12), holding orally that appellant was 
not entitled to the relief sought because it was appear¬ 
ing specially; that Kipnis was the “agent” of appel¬ 
lant; and that appellant was engaged in “doing busi¬ 
ness” in the District of Columbia. From that order 
appellant prosecutes this appeal. Because of doubt 
whether the order of April 1, 1938 is, under the cir¬ 
cumstances of this case, appealable as of right, or 
whether permission of this Honorable Court must be 
obtained for a special appeal, appellant, in addition to 
perfecting this, its general appeal, in due time filed in 
this Court its petition for allowance of a special ap¬ 
peal—Original No. 2889 on the docket of this Court. 
The appellee herein filed objections to allowance of a 
special appeal in Original No. 2889, and on May 27, 
1938 this Court ordered consideration of the petition 
postponed until hearing on the general appeal. Ap¬ 
pellee then, on July 18, 1938, filed a motion to dismiss 
the general appeal and on July 29, 193S this Court 
postponed consideration of this motion until argu¬ 
ment on the merits. 
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ERRORS RELIED UPON. 

Appellant’s assignments of error are as follows: 

1. The Court erred in overruling the appellant’s 
motion to set aside judgment. 

2. The Court erred in refusing to grant appel¬ 
lant’s motion to set aside judgment. 

3. The Court erred in holding that appellant 
was not entitled to the relief sought because it was 
appearing specially. 

4. The Court erred in holding that appellant 
was doing business in the District of Columbia. 

5. The Court erred in holding that Benjamin 
Kipnls was the agent of appellant. 

6. The Court erred in holding that the service 
of process on Benjamin Kipnis in this District on 
November 24, 1937, was valid service upon appel¬ 
lant. 

7. The Court erred in considering the letter 
dated October 21, 1937, which appears in the rec¬ 
ord. 

S. The Court erred in its interpretation of the 
letter dated October 12, 1937, which appears in 
the record. 

Appellant relies upon all of the errors assigned. The 
general error is, of course, the overruling of appel¬ 
lant’s motion to set aside judgment. For the conven¬ 
ience of the Court, appellant has grouped and will 
treat the specific errors under the following headings: 

I. The lower court’s holding that appellant was 
not entitled to the relief sought because it was ap¬ 
pearing speciallv, is erroneous (Assignment No. 
3). 
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II. The lower court’s holdings that Benjamin 
Kipnis was the agent of appellant, and that ap¬ 
pellant was doing business in the District of Co¬ 
lumbia, as well as its consideration and interpre¬ 
tation of the letter of October 21, 1937, from ap¬ 
pellant to Kipnis, are erroneous (Assignments 
Nos. 4, 5, 7, 8). 


ARGUMENT. 

I. 

Has This Appellant a Right of Appeal to this Court? 

The Court is confronted in limine with the question 
whether this appellant has a right of appeal to this 
Court. 

The question is raised both by appellee’s motion to 
dismiss appellant’s general appeal (consideration of 
which has been postponed until argument on the mer¬ 
its) and by appellee’s objections to allowance of a 
special appeal in Original No. 28S9 (by reason of which 
consideration of the petition was postponed until hear¬ 
ing on the general appeal). 

Appellee takes the position that appellant is not en¬ 
titled to be heard on either general or special appeal. 
It contends that the order of April 1,1938 is not a final 
order, hence a general appeal will not lie; and also 
that this order is not interlocutory, hence this Court 
cannot grant a special appeal. 

The applicable statute is T. 18, Sec. 26, D. C. Code 
(1929), being Sec* 226, D. C. Code (1924), which pro¬ 
vides, in part: 

Any party aggrieved by any final order, judg¬ 
ment, or decree of the supreme court of the Dis¬ 
trict of Columbia, or of any justice thereof, may 
appeal therefrom to the said court of appeals; 
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. . . Appeals shall also be allowed to said court 
of appeals from all interlocutory orders of the 
supreme court of the District of Columbia, or by 
any justice thereof, whereby the possession of 
property is changed or affected, such as orders 
for the appointment of receivers, granting injunc¬ 
tions, dissolving writs of attachment, and the like; 
and also from any other interlocutory order, in 
the discretion of said court of appeals, 'whenever 
it is made to appear to said court upon petition 
that it will be in the interests of justice to allow 
such appeal. 

A. 

The order of April 1, 1938, as a final order. 

It is the settled practice in this jurisdiction that in 
the ordinary case an appeal must be taken from the 
judgment, and not from the order denying a motion to 
vacate the judgment. Doyle v. District of Columbia, 
45 App. D. C. 90, 92; Dante v. Bagby, 39 App. D. C. 
516. But it will be noted that in those cases the appel¬ 
lants could have appealed from the judgments, which 
they claimed w-ere erroneous. In the instant case, how¬ 
ever, appellant’s contention is that it was never served 
with process, hence the lower court had no jurisdiction 
and the judgment in question is a nullity; that w-hen 
appellant first learned of this suit, the time for taking 
an appeal from the judgment, as well as the term, 1 had 
expired. Upon learning of the existence of this suit 
and the judgment against it, appellant appeared spe¬ 
cially and moved to vacate the judgment. The lower 
court overruled the motion. 

i Law Rule 1 of the lower court provides that * * with reference to the 
control of said courts over their respective orders, judgments and de¬ 
crees, each term, as to any of such orders, judgments or decrees, shall be 
treated as having expired on the thirtieth day following the entry there¬ 
of- ** 

Vi y • • > 
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The order overruling the motion is certainly “final” 
insofar as this appellant is concerned. Nothing more 
remained for appellant to do. Surely, therefore, it has 
the right to prosecute a general appeal to this Court. 

The language of the Supreme Court in the case of 
S'tevirmac Oil d Gas Co. v. Dittman, 245 U. S. 210 
(1917), is directly applicable. In that case a suit was 
filed in the District Court for the Eastern District of 
Oklahoma against Stevirmac. Service of process was 
had upon one Hicks, as treasurer of the company. 
There was a default judgment against the company. 
Eighteen months later the company filed an applica¬ 
tion to set aside the judgment, alleging that the judg¬ 
ment was void because of lack of service, and support¬ 
ing its application with affidavits. The court denied 
the application, and the company took the case directly 
to the Supreme Court on writ of error. That Court 
dismissed the writ, and in the course of its opinion 
said (pp. 216-217): 

The plaintiff in error correctly contends that 
the proceeding to set aside the original judgment 
is in effect an independent action, and the judg¬ 
ment therein final and reviewable. The proceed¬ 
ing to set aside the original judgment is based 
upon the theory that no jurisdiction was acquired 
over The Stevirmac Oil & Gas Company by the 
service of the process as amended by the court’s 
order, and hence the company was never properly 
subject to the jurisdiction of the court in the orig¬ 
inal suit. No contention is made that the court 
could not entertain the proceeding to set aside that 
judgment, indeed it did entertain jurisdiction and 
decided against the contention of the plaintiff in 
error. In such case we have no doubt that in view 
of the nature of the attack made upon the original 
judgment, the judgment in the present proceeding 
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was final, and reviewable in the Court of Appeals. 
(Italics supplied) 

See also: De La Montanya v. De La Montanya , 112 
Cal. 101; 44 P. 345; 32 L. R. A. 82. 

A succinct statement of the law is given in 2 Am. 
Jur., p. 906, sec. 96, as follows: 

Also, when an order refusing to vacate a judg¬ 
ment has been rendered, an appeal may be prose¬ 
cuted therefrom where there is no other method 
by which the right of the appellant to the relief 
sought by him can be presented to the appellate 
court, and where the facts on which he bases his 
claim to relief do-not appear from an inspection 
of the judgment roll. 

In view' of the foregoing, it is respectfully submitted 
that under the circumstances of this case the order of 
April 1, 1938 is final and appealable as of right. 

B. 

The order of April 1, 1938, as an interlocutory order. 

If the Court should be of the opinion that this order 
is not “final”, then, in accordance with the usual clas¬ 
sification of orders, appellant submits that it must be 
interlocutory in its nature. It is true that it w*as en¬ 
tered after the judgment, but it will be observed that 
it makes the same point—raises the same objection— 
as appellant would have made in limine by a motion 
to quash, had it been informed of the existence of the 
suit. It is therefore submitted that, in this view’, the 
order is in its essence interlocutory and therefore, un¬ 
der Sec. 26 of T. 18, supra, this Honorable Court may, 
in its discretion, allow the petition for special appeal. 
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If the Court is of the opinion that the order of April 
1,1938 is “final” in its nature, then appellant respect¬ 
fully submits that the Court should deny appellee’s 
motion to dismiss the general appeal, deny appellant’s 
petition for a special appeal, and consider the case on 
the merits. If, on the other hand, the Court is of the 
opinion that the order in question is interlocutory in 
its nature, then appellant respectfully urges that the 
Court should, in the interests of justice, grant appel¬ 
lant’s petition for a special appeal and consider the 
case upon the record in No. 7190. 


n. 

The Lower Court’s Holding That Appellant Was Not 
Entitled to the Relief Sought Because it Was Ap¬ 
pearing Specially, is Erroneous. 

At the hearing of appellant’s motion to set aside 
judgment, the lower court held orally that appellant 
was not entitled to the relief sought because it was ap¬ 
pearing specially. 

In the objections to allowance of special appeal, filed 
in Original No. 2889 in this Court, appellee attempted 
to dispose of this point by stating: “No ruling was 
made concerning this question, as the point was waived 
by attorney for the respondent.” This is incorrect. 
Counsel for appellee did not “waive” this point. He 
did not “waive” it because he never made it. The 
lower court of its own motion advanced the objection 
and made it a basis of his order overruling appellant’s 
motion. 

Because the lower court filed no memorandum opin¬ 
ion, both this Honorable Court and counsel are with¬ 
out benefit of anything in the record which would in¬ 
stantly and definitely determine what the lower court 
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hold on this point Appellant would therefore ask the 
Court’s indulgence to point out the following facts, 
which, while outside the record, counsel for appellee 
will not deny: There was a co-defendant in the court 
below, viz., Mills Artists, Inc. (R. 1). On April 8,1938, 
after the court had overruled this appellant’s motion 
to vacate, Mills Artists, Inc. appeared specially and 
filed a motion to vacate this same judgment, as against 
it. The latter motion was in almost every respect 
identical with that filed by this appellant. In his mem¬ 
orandum opposing the motion of Mills Artists, Inc. 
counsel for appellee advanced the objection that 

“A defendant cannot appear specially and ask 
for affirmative relief”, 

and cited in support thereof the case of Citizens ’ Trust 
<£ Guaranty Co. v. Garrettson, 44 W. L. R. 313 (Sup. 
Ct. D. C., 1916). Will counsel for appellee now state 
to this Court that he “waived” this point as regards 
this appellant, and then turned around and in the same 
case and under almost identical circumstances, made 
the point in a written memorandum as against Mills 
Artists, Inc. and looked up authority to support it? 

Appellant submits that the proposition in question 
was advanced by the lower court sua sponte, was made 
a basis of his decision, and appeared so well taken to 
counsel for appellee that he made it a ground of his 
written memorandum in opposition to the motion of 
Mills Artists, Inc. to set aside the judgment, and en¬ 
deavored to support it with citation of authority. 

As to the merits of this point: Appellant is frankly 
unable to understand this holding of the lower court. 
The appellant filed a motion to set aside a judgment, 
which it contends is a nullity because of lack of ser¬ 
vice, appearing specially for the purpose of the mo- 


11 


tion. Appellant believes that it had a right so to ap¬ 
pear, not submitting to the jurisdiction of the court, 
and to seek to have the purported judgment vacated. 
A special appearance alone, without asking any relief 
would be meaningless. Appellant was in the same po¬ 
sition as if it had known of this suit and had appeared 
specially before default had been ordered and had 
moved to quash the service of process. The procedure, 
which has been followed in innumerable instances in 
this jurisdiction, of appearing specially and asking 
affirmative relief, namely, the quashing of service of 
process, is well settled, and demonstrates that the 
lower court erred in this respect. See Manning v. 
Furr, 62 App. D. C. 281, 66. F. (2d) 807; Baldwin v. 
Traveling Men’s Assn., 283 U. S. 522. 

The lower court overlooked the fact that a party ap¬ 
pears specially for a purpose, and that a special ap¬ 
pearance, without asking any relief, would be an anom¬ 
aly. Appellant’s motion did not go to the merits, but 
was based solely upon the lack of jurisdiction over it 
because there was no valid service of process. Under 
the lower court’s holding, appellant is caught upon the 
horns of this dilemma: If it appears specially, to have 
the alleged judgment set aside for want of jurisdiction 
over it, the court holds that it is not entitled to the 
relief sought while appearing specially; if it appears 
generally, it submits itself to the jurisdiction of the 
court and is then precluded from questioning the juris¬ 
diction. See Sugg v. Thornton, 131 U. S. 524, 526, 
529-539. 

It is respectfully submitted that the holding of the 
lower court that appellant was not entitled to the re¬ 
lief sought, while appearing specially, was clearly er¬ 


ror. 
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III. 

The Lower Court’s Holding that Benjamin Kipnis Was 
the Agent of Appellant, and that Appellant Was 
Doing Business in the District of Columbia, as 
Well as Its Consideration and Interpretation of 
the Letter of October 21, 1937, from Appellant to 
Kipnis, Are Eroneous. 

It is too well settled to require citation of authority 
that in order to enter a valid and binding personal 
judgment, a court must have jurisdiction of the person 
of the defendant; a personal judgment rendered with¬ 
out such jurisdiction is a mere nullity. This doctrine 
applies with full force to judgments against foreign 
corporations. St. Clair v. Cox, 106 U. S. 350, 353. 

The statute by virtue of which it was attempted to 
serve this appellant in the case at bar is T. 24, Sec. 373, 
D. C. Code (1929), being Sec. 1537, D. C. Code (1924), 
which reads as follows: 

In actions against foreign corporations doing 
business in the District all process may be served 
on the agent of such corporation or person con¬ 
ducting its business, or, in case he is absent and 
can not be found, by leaving a copy at the princi¬ 
pal place of business in the District, or, if there be 
no such place of business, by leaving the same at 
the place of business or residence of such agent 
in said District, and such service shall be effectual 
to bring the corporation before the court. 

When a foreign corporation shall transact busi¬ 
ness in the District without having any place of 
business or resident agent therein, service upon 
any officer or agent or employee of such corpora¬ 
tion in the District shall be effectual as to suits 
growing out of contracts entered into or to be per¬ 
formed, in whole or in part, in the District of Co- 
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lumbia or growing out of any tort committed in 
the said District. (Italics supplied) 

It will be noted that the statute sets forth two situ¬ 
ations in which service may be had upon a foreign cor¬ 
poration in this District. In the first situation the for¬ 
eign corporation must be “doing business” in the Dis¬ 
trict, in which event process may be served on the 
“agent” of the corporation or “person conducting its 
business”. 

TTV/.S the appellant “doing business” in the District 
of Columbia? The record will be searched in vain for 
any statement that appellant was “doing business” in 
this District wdien Kipnis was served. The declara¬ 
tion and affidavit of merit merely recite that this ap¬ 
pellant is a foreign corporation. Appellee has seized 
upon the following sentence contained in an affidavit 
in support of the motion to vacate, as showing that 
appellant was “doing business” in this District when 
Kipnis was served (R. 8): 

that the first intimation that this defendant had 
that the suit herein had been filed was in Febru¬ 
ary, 1938, about a week after attachments were 
served at a theatre in the District of Columbia at 
which an orchestra booked by this corporation was 
playing. 

The above-quoted portion states clearly and distinctly 
that in February, 1938, about three months after Kip¬ 
nis was served, an orchestra booked by appellant was 
playing at a local theater. Appellant is unable to see 
how it is possible to spell out from this that it was 
engaged in “doing business” in this District on No¬ 
vember 24, 1937. Opposed to such an interpretation 
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is the following definite and specific statement in ap¬ 
pellant’s affidavit (R. 7): 

that it has never been engaged in doing business 
in the District of Columbia. 

Was Kipnis the agent of this appellant? Appel¬ 
lant’s aforementioned affidavit in support of the mo¬ 
tion to vacate, and as to which no issue was raised by 
any counter-affidavit, states: 

that said defendant has never maintained an of¬ 
fice in the District of Columbia, and has never had 
any officer, employee or agent, or person author¬ 
ized to accept service for it, in the District of Co¬ 
lumbia. 

That appellee chose to characterize Kipnis as “agent” 
of appellant is by no means conclusive. St. Clair v. 
Cox, supra. Appellant was entitled to show, and sub¬ 
mits did show, that in fact he was not such agent. 

The lower court appears to have based its finding 
that Kipnis was appellant’s agent and that appellant 
was doing business in the District of Columbia, upon 
a certain letter, dated October 21, 1937, purporting to 
be from appellant to Kipnis, which letter appellant has 
included in the record in this Court (R. 12). Appel¬ 
lant is unable to say how this letter appeared in the 
record in the lower court. Appellant submits that this 
letter, which appears to have been in the possession of 
the addressee, appellant’s alleged agent, could have 
properly become a part of the lower court record in 
one of three possible ways: (1) The lower court could 
have ordered it inserted in the record; but no such 
order appears. (2) It might have been offered in evi¬ 
dence, and filed as an exhibit; but it bears no identifi- 
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cation or exhibit mark. (3) It might have been filed 
in the Clerk’s Office; but it bears no file stamp. The 
following questions naturally occur with regard to this 
paper: When was it filed? By whom? How did ap¬ 
pellee’s counsel obtain it? Did Kipnis ever identify it? 
When? Appellant is without knowledge as to these 
vital matters concerning this letter. 

Appellant submits that inasmuch as the record be¬ 
fore the lower court upon the hearing on the motion 
to vacate wholly failed to disclose how or when or why 
this letter was inserted in the record, the lower court 
erred in considering it as evidence. In Suydam v. Wil¬ 
liamson , ct cd., 20 How. 427, 433 the Supreme Court 
said: 

Evidence, whether written or oral, and whether 
given to the court or to the jury, does not become 
a part of the record, unless made so by some regu¬ 
lar proceeding at the time of the trial and before 
rendition of the judgment. 

And in England v. Gebhardt, 112 U. S. 502, 505 the 
same Court said: 

The mere fact that a paper is found among the 
files in a cause does not of itself make it a part 
of the record. If not a part of the pleadings or 
process in the cause, it must be put into the rec¬ 
ord by some action of the court. 

But if this Honorable Court is of opinion that the 
lower court properly considered this letter, then ap¬ 
pellant respectfully submits that the lower court erred 
in interpreting it. This letter, especially the language 
(R. 12-12) 

Since we receive but 10% commissions on Ina 
Ray Hutton, this being a Mills attraction, we will 



be unable to arrange for 10% for you, however, 
we will gladly split our commissions with you and 
will mail you a check in the amount of 5% at the 
completion of this engagement. It is the policy 
of the office not to pay any commissions until after 
the engagement has been played and I will appre¬ 
ciate your cooperation in adhering to this policy. 
#»##•#•#* 

As soon as these contracts are executed here, 
your copy will be returned to you. 

indicates clearly that Kipnis was, if anything, an inde¬ 
pendent booking agent, or broker. 

The second situation in which a foreign corporation 
may be served in this District under the above statute 
is where a foreign corporation “transacts business” 
in the District, in which event service upon “any offi¬ 
cer or agent or employee of such corporation” in this 
District shall be effectual. 

117/0/ business was transacted by appellant in this 
District? The declaration and affidavit of merit care¬ 
fully refrain from charging that the contract was en¬ 
tered into in this District. A glance at the letter on 
page 12 of the record (if the Court is of opinion that 
it was properly considered in the lower court) clearly 
indicates that the contracts referred to were executed 
in the State of New York. Kipnis never executed a 
contract on appellant’s behalf, either in this District 
or elsewhere; he merely forwarded certain proposed 
contracts, signed by appellee, to be executed in New 
York by appellant’s principal. As to the performance 
of the contract, the declaration and affidavit of merit 
specifically allege that appellant “failed and refused” 
to perform it, and that it was necessary for appellee 
to engage the services of another orchestra. Appel- 
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lant respectfully submits that there was nothing in the 
lower court, either in the record or shown by appellee 
on the hearing on the motion, which indicated that ap¬ 
pellant “transacted business” in this District. 

TFct.s Kip)/is an officer, agent or employee of the ap¬ 
pellant? Appellant respectfully submits that there was 
no more evidence that Kipnis was an officer, agent or 
employee of appellant, under the second paragraph of 
the above statute, than there was that lie was an agent 
or person conducting its business, under the first para¬ 
graph. 

In this connection appellant respectfully calls the 
Court’s attention to the case of Neiv York Continental 
J. F. Co. v. Karr, 31 App. D. C. 459, 465, in which this 
Court, in considering this same statute, said: 

Statutes providing a method for service of proc¬ 
ess for the purpose of bringing individuals or cor¬ 
porations into court, must he strictly followed, and 
the court is powerless to declare a service of proc¬ 
ess valid where there has not been a strict com¬ 
pliance with the requirements of the statute. In 
this case the statute prescribes the manner in 
which summons should be served in order to bring 
appellant into court. No other method will avail. 
No substitution can be made by the court that will 
give it jurisdiction. (Italics supplied) 

In Chase Bag Co. v. Munson Steamship Line, 54 
App. D. C. 169, service was attempted on the Steam¬ 
ship Company by serving one Ober, a local ticket 
agent. The Steamship Company appeared specially 
and moved to quash service. The motion was granted. 
The evidence at the hearing was that— 

he, Ober, conducted six general steamship ticket 
agencies in the City of Washington; that he re- 



18 


eeived no salary or regular compensation from 
the steamship line here involved; that the ordi¬ 
nary course of his business, so far as the steam¬ 
ship line was concerned, was to sell what is called 
“prepaid orders” directing the steamship line to 
turn over to the purchaser a ticket, for which Ober 
collected the required amount; that the only com¬ 
pensation which he received was in the form of a 
commission of 5 per cent upon the amount paid 
him for the prepaid orders; that Ober had no au- 
thoritv to sign contracts or to otherwise bind the 
steamship line. . . . Ober said he was a general 
steamship broker or agent, representing in Wash¬ 
ington about 67 steamship lines, among them be¬ 
ing the appellee, that he never had in his posses¬ 
sion “anv ticket or other contract” which lie was 
authorized to sign in behalf of the Munson Steam¬ 
ship line, and that he never entered into any con¬ 
tract in behalf of that line and was in no wise au¬ 
thorized to do so. 

In its opinion affirming the judgment of the lower 

court, this Honorable Court said: 

District Code, Sec. 1537, provides that in ac¬ 
tions against foreign corporations doing business 
in the District all process may be served on the 
agent of such corporation or person conducting 
its business there. But what constitutes “doing 
business”? That is the inquiry which must be 
answered in this case. Obviously, anything the 
agent of a corporation may do in the District 
would not be the “doing of business” therein by 
the corporation. A railroad company is often the 
agent of a consignor to deliver a shipment to a 
consignee in the District, but the delivery of it 
would not be the doing of business by the con¬ 
signor, within the meaning of the Code. . . . The 
agent or person contemplated by the Code must 
be possessed of such authority as will justify the 
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conclusion that his principal, by him, is in the Dis¬ 
trict. If the authority does not do that, the court 
would be without right to pronounce a personal 
judgment against the defendant corporation, and 
if the court should render such a judgment it 
would be void, as offending against the due proc¬ 
ess clause of the Fourteenth Amendment to the 
Constitution. 

The Supreme Court of the United States has re¬ 
fused to announce any all-embracing rule as to 
what constitutes the doing of business by a foreign 
corporation in such a manner as to subject it to a 
given jurisdiction. Each case, it has said, is to 
be decided upon its own facts. 

And in distinguishing Wendell v. Holland-American 
Line, 40 App. D. C. 1, relied upon by appellee, the 
Court said: 

We do not think that Wendell v. Holland-Amer¬ 
ican Line, is an authority for appellant. In that 
case the agent sold tickets for the steamship line, 
received the money for them, and completed on 
behalf of the line the contract of transportation, 
which became binding without ratification by the 
principal. The agent was authorized to contract 
in the name of the steamship line. Ober was not 
authorized to do so. Therein lies the distinction. 

Appellant respectfully submits that the lower court’s 
holding that it was “doing business” in this District 
on November 24, 1937, and that Benjamin Kipnis was 
its “agent” was clearly error, all the evidence before 
the court being directly to the contrary, even if the 
letter of October 21, 1937 was properly considered. 

Appellant feels very strongly concerning this case, 
not only because of the money judgment against it, but 
because of the injustice to which it has been subjected. 
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In the lower court appellant appeared specially and 
confined its attack to the jurisdiction of the court. Ap¬ 
pellant carefully refrained from even referring to its 
defense on the merits, since special appearances are 
not regarded with favor, and this Court, in Manning v. 
Furr , 62 App. D. C. 281, 66 F. (2d) 807, held that even 
the words “and for other matters apparent on the 
face of the record” in a motion to quash made the ap¬ 
pearance a general one. However, counsel for appel¬ 
lee, in opposing appellant’s petition for a special ap¬ 
peal, made the following statement in his objections, 
to which appellant feels that it must reply: 

Petitioner is attempting to defeat the ends of jus¬ 
tice by raising technical objections to an action in 
which it can offer no meritorious or valid defense. 

Appellant has a good and meritorious defense. Ap¬ 
pellant never at any time had a contract with the ap¬ 
pellee . The “contract” of October 18, 1937, upon 
which appellee sued was a printed form, identical with 
that which is set forth in the Appendix hereto for the 
Court’s information. The parties upon that printed 
form were Ina Ray Hutton and the appellee. That 
form was signed by appellee and forwarded to New 
York. Ina Ray Hutton, the other party named, did 
not execute this form and hence never entered into a 
contract with appellee, it being found that it was im¬ 
possible for her to appear on November 20, 1937. 
Thereafter appellee and one Harold Stern and his or¬ 
chestra entered into a contract, dated November 10, 
1937, for the latter to appear on the date named. This 
contract specifically provided: 

This contract replaces contract previously issued 
for Ina Ray Hutton on same date. 
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Obviously appellee never had a cause of action 
against Ina Ray Hutton, because no contract was ever 
consummated with her. Out of an abundance of cau¬ 
tion the above-quoted statement was included in the 
contract with Harold Stern. But regardless of Ina 
Ray Hutton and Harold Stern, appellee never had any 
cause of action against this appellant because appel¬ 
lant never was a party to a contract with appellee. The 
printed form signed by appellee, but never executed 
by Ina Ray Hutton, as well as the contract with Stern 
(set forth in the Appendix), specifically recites: 

In no case shall Consolidated Radio Artists, Inc., 
be liable to employer for any acts or defaults on 
the part of the attraction or to the attraction for 
any acts or defaults on the part of the employer 
as Consolidated Radio Artists, Inc. acts herein 
only as manager and/or agent and/or representa¬ 
tive of attraction. 

Yet appellee insists that this appellant was a contract¬ 
ing party; that Kipnis was appellant’s agent; that ser¬ 
vice upon him was in law service upon appellant; and 
that this appellant calmly sat back and allowed a de¬ 
fault judgment in the sum of $4,250.00 to be recovered 
against it for breach of contract. When appellant 
seeks relief from this Honorable Court, appellee glibly 
charges that appellant is attempting to defeat the ends 
of justice by raising technical objections and that it 
can offer no meritorious or valid defense. 

Appellant is without knowledge whether copies of 
the printed form referred to and the contract with 
Stern were produced before the lower court, but it is 
inconceivable to appellant that the lower court would 
have allowed the default to stand and would have pro¬ 
ceeded to have a jury assess damages, with such copies 
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before it. Why were not these copies inserted in the 
record, rather than a letter of appellant addressed to 
appellant’s alleged agent? 

Appellant desires to call this Court’s attention to 
the time element in the proceedings in the lower court 
which culminated in this judgment. In the ordinary 
case, due to the condition of the docket in the lower 
court, at least a year is required to obtain a trial in a 
civil case. Yet the record herein discloses the follow¬ 
ing remarkable exhibition of speed: 

The date of alleged breach was November 20, 1937, 
which was a Saturday. The declaration herein, with 
affidavit of merit in order to secure summary judg¬ 
ment, was filed on Tuesday, November 23, 1937, the 
second business day thereafter, and Kipnis was served 
as “agent” on the following day. Twenty days, ex¬ 
clusive of Sundays and legal holidays were given in 
which to answer. The twentieth day expired on Fri¬ 
day, December 17,1937. On the following Wednesday, 
December 22, 1937, appellee procured an order of de¬ 
fault. The following day, December 23,1937, the lower 
court took its customary recess for the Christmas holi¬ 
days. It convened on Tuesday, January 4, 1938, and 
appellee immediately had a subpoena issued to Ro¬ 
berta Kurtz, who signed the printed form on its be¬ 
half, as well as the contract with Harold Stern. On 
the second business day thereafter appellee secured a 
jury verdict against appellant on ex parte proof. For¬ 
mal entry of judgment was had on the fifth business 
day thereafter—January 12, 1938. 

Appellant also desires to call to the attention of the 
Court the fact that at the hearing on the motion of 
Mills Artists, Inc. to vacate this judgment as to it, 
counsel for the appellee announced to the court that 
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Kipnis, who was alleged to be the “agent” of Mills 
Artists, Inc., as well as of this appellant, was “unavail¬ 
able”. The lower court granted the motion of Mills 
Artists, Inc. and appellee has not seen fit to prosecute 
an appeal to this Honorable Court. 

Finally, appellee in its aforementioned objections 
also made the following statement, to which appellant 
must reply: 

Petitioner further assumes the anomalous position 
of urging its helpless position in a case in which 
it is attempting to leave the respondent in a simi¬ 
lar position. 

Appellant submits that appellee’s position has not been 
and will not be comparable to appellant’s position. 
Appellant’s position is that it is a foreign corpora¬ 
tion, which was not doing and did not transact busi¬ 
ness in this District; that it has standing against it of 
record an unsatisfied judgment for $4,250.00 and costs; 
that it was never served with process; that the lower 
court refused to vacate said judgment; that appellee 
meets it with the contention that it has no right to seek 
relief, either by general or special appeal; and appel¬ 
lee is seeking to levy on this judgment. And to add a 
finishing touch to appellant’s predicament, it does not 
know actually who has secured this judgment against 
it. Appellee sued in the name of Washington Section, 
National Council of Jewish Juniors, yet carefully re¬ 
frained from stating that it was a corporation. If it 
is an unincorporated association it must, of course, 
sue and be sued in the names of its individual mem¬ 
bers. Appellant, of course, had no more opportunity 
to challenge appellee on this vital point that it had to 
present its defense on the merits. 
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On the other hand, if appellee has any cause of ac¬ 
tion against this appellant (and it is submitted that it 
has not and never did have), it has and will have, until 
the running of the statute of limitation, a long time 
hence, its remedy by suit against this appellant in the 
State of New York. Appellant submits that, far from 
being in a helpless position (by that appellee appar¬ 
ently refers to the necessity of suing outside this juris¬ 
diction), appellee’s position is not even one of hard¬ 
ship. As its name indicates, it is a national organiza¬ 
tion; moreover, appellee has already taken steps, in 
New York , to realize upon this judgment. Appellant 
would be very glad to have the opportunity to have 
this alleged cause of action tried in any court in New 
York or elsewhere, being confident that the only possi¬ 
ble judgment would be in its favor. 

CONCLUSION. 

Appellant respectfully submits that it should be 
heard in this Honorable Court, either as of right upon 
its general appeal or upon granting of its petition for 
a special appeal; that the order of April 1, 1938 over¬ 
ruling its motion to vacate judgment was clearly er¬ 
roneous and should be reversed. 

Respectfully submitted, 

Milford F. Schwartz, 
Sylvan Schwartz, 
Attorneys for Appellant . 
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APPENDIX. 

CONSOLIDATED RADIO ARTISTS, INC. 

R. C. A. Building, 30 Rockefeller Plaza 
New York, N. Y. 

No. 7008 

Date Nov. 10th, 1937 
Representing 

Attraction Harold Stern and his orchestra 

Number of Artists Thirteen (13) 

The undersigned employer engages the above named 
attraction and the attraction agrees to perform the en¬ 
gagement on the following terms and conditions: 

Date of Engagement: 

November twentieth (20th), 1937 
Place of Engagement: 

Wardman Park Hotel City Washington State D. C. 
Playing Hours: 

Maximum 4 hours (please designate) (Nine ’Til One) 
Price: 

To be paid by employer $375.00 (three hundred and 
seventy five dollars) net guarantee payable in United 
States funds or certified check to attraction leader or 
CONSOLIDATED RADIO ARTISTS, Inc., on its de¬ 
mand before 10:00 P.M. on date of engagement, unless 
otherwise herein provided, or earlier on his or its de¬ 
mand. Attraction need not commence or complete per¬ 
formance if payment is not so made, without prejudice 
to the right to recover from employer hereunder. 

No deductions are to be made for any reason what¬ 
soever. The employer expressly agrees that the first 
monies taken in by him through the box office and/or 
the sale of tickets for the within mentioned engage- 
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ment, up to and including the sum of $75 shall be the 
absolute property of the within mentioned attraction 
free from all claims and demands on the part of any 
and all persons, excepting any liability of the attrac¬ 
tion to CONSOLIDATED RADIO ARTISTS, Inc., 
and that said monies shall be parable to the attraction 
and/or CONSOLIDATED RADIO ARTISTS, Inc., 
upon demand. Nothing herein contained however, 
shall in any way affect the liability of the employer 
to pay to the attraction the full sum herein mentioned 
for said engagement, and that in the event, the monies 
taken in for said engagement shall be insufficient to 
pay said sum, employer shall be liable for any defi¬ 
ciency and shall pav such deficiency to said attraction 
and/or CONSOLIDATED RADIO ARTISTS, Inc., 
upon demand. 

Deposit: 

300 rec’d as Deposits made by employer shall not 
be refundable except in case of breach by attraction. 

Overtime: 

Overtime performances are permitted only with the 
consent of the attraction and shall be paid for at pro¬ 
rata of the price provided herein but in no event less 
than minimum union scale. 

Percentage payments: 

Where attraction’s fee is on a guarantee and/or per¬ 
centage basis the employer agrees: as above 

Billing: 

When name of attraction is used in announcements 
and advertising matter of employer there must also 
appear “Management, CONSOLIDATED RADIO 
ARTISTS, Inc.’’ 

Broadcasting: 

No part of the performance is to be broadcast, re¬ 
corded or transmitted beyond the confines of the place 
of engagement. 




Miscellaneous: 

Employer agrees to abide by and conform to consti¬ 
tution by-laws, rules and regulations of the American 
Federation of Musicians and its locals and to pay the 
difference, if any, between the compensation herein 
provided and the Union scale in effect. This agree¬ 
ment is not assignable and attraction is not to be re¬ 
sold. Agreement of attraction to perform is subject 
to detention by sickness, accident, or accident to means 
of transportation used by attraction, or by any act of 
regulation of any public authority, civil tumult, strike, 
acts of God, epidemic, serious interruption of trans¬ 
portation services or any cause beyond the control of 
the attraction and in the event of non-performance by 
the attraction for such reason, attraction shall be un¬ 
der no liability to employer. 

In no case shall CONSOLIDATED RADIO ART¬ 
ISTS, Inc., be liable to employer for any acts or de¬ 
faults on the part of the attraction or to the attraction 
for any acts or defaults on the part of the employer 
to CONSOLIDATED RADIO ARTISTS, Inc., acts 
herein only as manager and/or agent and/or repre¬ 
sentative of attraction. 

In the event employer fails to meet all of its obliga¬ 
tions with any orchestras, artists, musicians, acts or 
attractions prior to the date of this engagement or 
fails properly to furnish the place of engagement or 
properly to advertise and exploit the engagement or 
to make the payments hereunder when due or other¬ 
wise defaults in the performance of its obligations 
hereunder, attraction or CONSOLIDATED RADIO 
ARTISTS, Inc., shall have the right to cancel the ap¬ 
pearance of the attraction without notice and without 
prejudice to the right to recover from employer here¬ 
under. It is agreed that this attraction shall not ren¬ 
der any other services for employer during a period 
of two years from the date of this engagement except 
through CONSOLIDATED RADIO ARTISTS, Inc., 
as representative of attraction. 
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There are no exceptions or other terms or conditions 
regarding this engagement, this agreement constitut¬ 
ing the full agreement between the parties. It is to be 
construed in accordance with the laws of the State of 
New York and is not subject to modification except in 
writing. 

This contract shall have no force or effect unless and 
until it is accepted in writing by the President of CON¬ 
SOLIDATED RADIO ARTISTS, Inc., and the artist. 

This engagement is not subject to cancellation by the 
employer. 

As the musicians engaged under the stipulations of 
this contract are members of the American Federation 
of Musicians, nothing in this contract shall ever be so 
construed as to interfere with any obligations which 
they may owe to the American Federation of Musi- 
sions, by reason of their prior obligations to the Amer¬ 
ican Federation of Musicians as members thereof. 

“The present and future provisions of the Consti¬ 
tution, By-Laws, Rules, Regulations and Resolutions 
of the Federation and its Locals affected hereby, apply 
to, and shall govern, this contract, and any stipulations 
in conflict therewith shall be null and void . 9 ’ 

This contract replaces contract previously issued for 
Ina Ray Hutton on same date. 

Employer Nat’l Council of Jewish 
Jrs. (L. S.) 
by Roberta Kurtz 
(Official Title) Dance Chairman 
Address Ogden Gardens 

Attraction Harold Stern (L. S.) 
by Consolidated Radio Artists, Inc. by 
Consolidated Radio Artists, Inc. 
by Charles E. Green 

President . 
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Appellee agrees with appellant’s statement of the 
case, except that it denies that Mr. Justice Letts held 
orally that appellant was not entitled to the relief 
sought because it was appearing specially. 
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ERRORS ATTRIBUTED TO LOWER COURT. 

Considering the errors alleged to have been com¬ 
mitted by the lower court in the order assigned by ap¬ 
pellant (R. 13-14), appellee submits as follows: 

1 and 2—These are merely general allegations of 
error which are not argued by appellant in its brief. 

3—Appellee denies that the court held that appellant 
was not entitled to the relief sought because it was 
appearing specially. There is nothing in the record 
to support this allegation of error. 

4 and 5—These are questions of fact which were de¬ 
termined by the lower court. There is nothing in the 
record to indicate wherein the lower court erred in 
holding that appellant was doing business in the Dis¬ 
trict of Columbia and that Benjamin Kipnis was its 
agent. 

6—This is also a general allegation of error which is 
not argued by appellant in its brief. 

7 and 8—There is nothing in the record to show 
whether the lower court considered the letter referred 
to, whether appellant objected to its consideration or 
noted an exception thereto, whether the letter had any 
effect on the court’s ruling, how the court interpreted 
the letter, and wherein the court erred in its interpre¬ 
tation of the letter. 

It is a basic principle that, on appeal, the court can 
consider only what the record discloses. Davidge v. 
Simmons , 49 App. D. C. 398, 266 F. 1018. 

It is apparent from the record that the only ques¬ 
tions presented to the lower court by the motion to set 
aside judgment (R. 6-7) were whether or not appel- 
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lant was doing business in the District of Columbia 
and whether or not the person served with process was 
its agent. The lower court ruled affirmatively on both 
questions. 

Where the controlling questions raised by the rec¬ 
ord, which contains neither a bill of exceptions nor 
statement of evidence by the lower court, are fact ques¬ 
tions, the judgment must be affirmed. See Auzenne v. 
American Book Binding Co., 64 App. D. C. 330, 78 F. 
(2d) 214. 

Insofar as the other alleged errors are concerned, 
this Court has held that assignments of error which 
are not based on anything appearing in the record, or 
which relate to the admission of certain evidence but 
are not based upon an exception, will not be considered. 
See Whipple v. Geddis, 25 App. D. C. 333, and Scott 
v. Herr ell, 31 App. D. C. 45. 

EVIDENCE IN SUPPORT OF MOTION TO SET 
ASIDE JUDGMENT. 

The record does not contain a bill of exceptions or 
statement of evidence. 

The record fails to disclose any evidence in support . 
of the motion to set aside judgment, other than the 
affidavit (R. 7-8) and letters (R. 8-11) which were at¬ 
tached thereto. 

The appellee considers it unnecessary to comment on 
the letters. 

With reference to the consideration of affidavits on 
appeal, this Court said in Hart v. Hines. 10 App. D. C. 
366: 

“It is not quite apparent to us how we can prop¬ 
erly review the order appealed from in this case 
without a bill of exceptions or some equivalent 
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therefor. There is no bill of exceptions in the rec¬ 
ord ; nor is there anything to show definitely what 
the testimony was upon which the order in ques¬ 
tion was based. We find in the printed transcript 
before us a number of affidavits on either side, but 
nothing to show that these affidavits were used at 
the hearing, or whether there was any oral or 
other testimony introduced by either party. The 
order appealed from makes no reference what¬ 
ever to the affidavits, and does not purport to be 
based upon it.” 

The Court further said: 

“A battle of affidavits, even if it appeared con- 
clusivelv that thev were the whole testimony in 
the cause, is not a satisfactory mode for the de¬ 
termination of issues intended to be presented to 
an appellate tribunal, however necessary or proper 
thev mav be in the trial court. Thev need the es- 

i i i 

sential element and crucial test of cross-examina¬ 
tion. They present more frequently the ingenious 
manipulation of counsel than the candid testimony 
of witnesses.” 

In the case of Ilalloivell v. Darling, 32 App. D. C. 405, 
which also involved a default judgment, this Court 
ruled that, on an appeal from an order overruling a 
motion to vacate a judgment, affidavits appearing in 
the record will not be considered in the absence of any¬ 
thing to show that they were before the lower court 
when it acted on the motion; especially where, if they 
should be considered, there is nothing to show that 
there was not other evidence before the court war¬ 
ranting the conclusion it reached. In his opinion, Mr. 
Justice Robb said: 

“It is familiar law that an application to open 
or vacate a judgment is addressed to the sound 
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legal discretion of the trial court, and that the ex¬ 
ercise of such judgment either in granting or re¬ 
fusing the application will not be disturbed on ap¬ 
peal unless it is clear that there has been an abuse 
of discretion.” (citing Meyers v. Davis , 13 App. 
D. C. 364; Magruder v. Schley, 17 App. D. C. 227; 
23 Cyc. Law & Proc. p. 895; 15 Enc. PI. & Pr. p. 
281.) 

However, even if this affidavit were accepted at face 
value, the Court will note that, although it states that 
appellant “has never been engaged in doing business 
in the said District of Columbia”, it mentions “a 
theatre in the District of Columbia at which an or¬ 
chestra booked by this corporation was playing.” The 
two statements are contradictory, and indicate that ap¬ 
pellant was doing business in the District of Colum¬ 
bia, even without the lower court’s ruling to that effect. 

ARGUMENT. 

1 . 

Was Appellant “Doing Business” in the District? 

In Howard v. C. <& 0. Railroad Co., 11 App. D. C. 
300, this Court held that, in a suit against a foreign 
corporation, a return of the marshal of service on the 
defendant by service on C. H. C., agent, makes out a 
prima facie case that the defendant was doing busi¬ 
ness in the District, as well as of the agency of the 
party so served. 

The marshal’s return of service in this case (R. 5) 
shows service on the appellant by service on Benjamin 
Kipnis, agent. 

The declaration (R. 1-4) alleges that the appellant 
contracted to furnish the services of an orchestra to 
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the appellee in the District of Columbia. The record 
fails to show that this was denied by appellant. As¬ 
suming, for the purpose of argument, that the lower 
court had not ruled that appellant was doing busi¬ 
ness in the District—does this single transaction con¬ 
stitute “doing business” in the District? Appellee 
submits that it does. 

In Hoffman v. Washington-Virginia Railway Co., 44 
App. D. C. 41S, this Court held that, where a corpora¬ 
tion intermittently transacts business in a State other 
than that of its creation, having no regular place of 
business and agents in such other State to constitute 
its actual presence there, that State may make jus¬ 
ticiable in its courts questions arising out of the busi¬ 
ness actually transacted within its borders. 

As shown by the record, appellant is in the business 
of “booking” orchestras, and this action arose out of 
a breach of contract for one of its “bookings” in the 
District of Columbia. A thorough search by counsel 
for the appellee has revealed only two cases involving 
corporations engaged in the “booking” business which 
presented similar questions. 

In Wichita Film <& Supply Co. v. Yale, 184 S. W. 119, 
the court ruled that a single “booking” constituted 
“doing business” in the State of Kansas. In its opin¬ 
ion, the court quoted from the opinion in John Deere 
Plow Co. v. Wyland, 69 Kan. 255, as follows: 

“Although the record in each case discloses but 
one transaction of the corporation, that transac¬ 
tion was not merely incidental or casual. It was 
a part of the very business to perform which the 
corporation existed. It did directly indicate a 
purpose on the part of the corporation to engage 
in business within the state, and to make Kansas 
a part of its field of operation, where a substan- 
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tial part of its ordinary traffic was to be carried 
on. Therefore, although a single act, it constituted 
a doing of business in the state within the mean¬ 
ing of the statute, while several acts of a differ¬ 
ent nature might not have had that effect.’’ 

In Interstate Amusement Co. v. Albert, 239 U. S. 
560, the Supreme Court held that a foreign corpora¬ 
tion which was engaged in booking vaudeville acts 
throughout the country, including Tennessee, was en¬ 
gaged in doing business in the State even though it 
had no office or regular employees in that State. 

Considering that appellant has never denied that it 
“books” orchestras in the District of Columbia, and 
its own affidavit admits that it has “booked” an or¬ 
chestra at a theatre here, it is obvious that a mere 
general denial that it is doing business here cannot be 
accepted as proof of that fact. 

2 . 

Was Benjamin Kipnis Appellant’s “Agent”? 

Although the declaration (R. 2) specifically states 
that the appellant, through its agent, Benjamin Kipnis, 
made the contract with the appellee, the record fails 
to show a denial of that specific allegation. Instead, 
appellant merely made a general denial that Benjamin 
Kipnis was its officer, employee or agent. 

Disregarding, for the purpose of argument, the rul¬ 
ing of the lower court that Benjamin Kipnis was ap¬ 
pellant’s agent—does his acting for the appellant in 
this single transaction make him an “agent” of ap¬ 
pellant ? Appellee submits that it does. 

While the question of whether a person is or is not 
an agent must be determined from the facts in each 
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particular case, this Court has indicated that the word 
“agent”, as used in the second paragraph of T. 24, 
Sec. 373, D. C. Code (1929), has a broad application. 

In Ricketts v. Sun Printing & Publishing Assoc., 27 
App. D. C. 222, this Court held that, under the fore¬ 
going statute, service of process on a foreign cor¬ 
poration doing business in the District of Columbia 
may be made on the person conducting such business, 
whether or not such person is technically the agent of 
the corporation. 

In Berkeley v. Culley, 42 App. D. C. 140, this Court 
held that the general custom of dealing between a 
foreign manufacturing corporation and a local dealer 
in its goods is not important in establishing that the 
dealer is its agent under this statute. 

As the Court said in this case: 

“The general custom is not important, if the 
agency can be established in this particular trans¬ 
action. It will be observed that the statute is not 
confined to general agency or an established cus¬ 
tom of doing business, but it applies to a suit 
growing out of a contract ‘entered into or to be 
performed, in whole or in part, in the District of 
Columbia.’ ” (italics supplied) 


3. 

Difference Between “Doing” and “Transacting” 

Business. 

It will be noted that appellant based its motion to 
set aside judgment (R. 6-7) on the ground that it was 
not “doing” business in the District of Columbia. 
The record fails to disclose any contention by the ap¬ 
pellant that it did not “transact” business here. 
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Although there would appear to be little difference 
between “doing” and “transacting” business, the 
D. C. Code distinguishes between the two, and the dis¬ 
tinction has been stressed by this Court. 

Title 24, Sec. 373, D. C. Code (1929), formerly Sec. 
1537, D. C. Code (1924), which provides for the ser¬ 
vice of process in actions against foreign corporations, 
is divided into two paragraphs. The first paragraph 
applies to foreign corporations “doing” business in 
the District of Columbia. The second paragraph ap¬ 
plies to those cases in which a foreign corporation 
shall “transact” business in the District of Columbia 
without having any place of business or resident agent 
here. It is this second paragraph, which refers spe¬ 
cifically to suits growing out of contracts to be per¬ 
formed in the District of Columbia, under which ser¬ 
vice of process was obtained in this case. 

With reference to the applicable section of the Code, 
this Court said in Toledo Computing Scale Co. v. Mil¬ 
ler, 38 App. D. C. 237: 

“The purpose of the second paragraph of sec. 
1537 of the Code, to which reference has been 
made, was obviously for the protection of resi¬ 
dents of this District, and to enable the courts of 
this jurisdiction to pass upon questions ‘growing 
out of contracts entered into or to be performed, 
in whole or in part,’ here; in other words, Con¬ 
gress intended that if a foreign corporation should 
transact business here, it should be subject, as to 
that business, to the jurisdiction of the local 
courts, and not require the other parties to its 
contracts to go to Ohio or New Jersey for re¬ 
dress. The intent of Congress being plain, we 
should not permit that intent to be frustrated by 
indirectness. We therefore should regard the sub¬ 
stance, and not be too much controlled *by the 
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form, of the things done. It is reasonable and 
fair that if a foreign corporation is permitted to 
transact business with the residents of this Dis¬ 
trict, it shall be subject to the jurisdiction of the 
courts of the District in the determination of con¬ 
troversies growing out of that business, whenever, 
in the language of the statute, it has ‘any officer or 
agent or employee’ here.” 

And, as the Court further said: 

“Section 1537, as previously pointed out, is in 
two paragraphs. The first paragraph relates to 
service upon foreign corporations ‘doing business’ 
in the District. The second prescribes the method 
of service ‘when a foreign corporation shall trans¬ 
act business’ here without having any place of 
business or resident agent in the District. That 
Congress had some purpose in mind in the enact¬ 
ment of the second paragraph must be assumed. 
What was that purpose? As originally enacted, 
the paragraph did not contain the word ‘em¬ 
ployee’. That was added by the act of 1907, and 
furnishes further evidence of the intent of Con¬ 
gress to circumvent efforts on the part of foreign 
corporations to evade local responsibility growing 
out of contracts entered into, or to be in whole or 
in part performed here.” (italics supplied) 

Thus, appellant’s denial that it was “doing” busi¬ 
ness here was insufficient in that it met the language 
of the first paragraph of the pertinent section of the 
Code but not the second, under which this action was 
brought, so that the lower court would have been jus¬ 
tified in overruling the motion to set aside judgment 
even if it had not found affirmatively that appellant 
was “doing” business in the District of Columbia. 
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APPELLANT’S RIGHT TO APPEAL. 

There are now pending in this case a petition for 
allowance of special appeal (Original No. 2889) and a 
motion to dismiss the general appeal, both having been 
postponed by order of this Court. 

Although the appellee objected to the allowance of 
a special appeal and moved to dismiss the general ap¬ 
peal, appellee does not take the position that the order 
overruling the motion to set aside judgment is neither 
interlocutory nor final, but that appellant should have 
appealed from the judgment, and not from the order. 

The appellant contends that, despite prior rulings 
of this Court to the contrary, it is entitled to an ap¬ 
peal from the order because it was not aware that 
judgment had been entered against it until after the 
20 days in which it could have appealed from the judg¬ 
ment had elapsed. 

However, in Doyle v. District of Columbia , 45 App. 
D. C. 90, this Court ruled that the 20 days in which an 
appeal must be taken from a judgment does not com¬ 
mence to run until the date of the overruling of a 
motion to vacate the judgment. 

In the foregoing case the Court also said: 

“That an appeal must be taken from the judg¬ 
ment, and not from the order denying the motion 
to vacate the judgment, is settled practice in this 
court.” 

As the Court further pointed out in Dante v. Bagby, 
39 App. D. C. 516; Swenk v. Nicholls, 39 App. D. C. 350; 
Tubman v. B. <& 0. R. Co., 20 App. D. C. 541; and In¬ 
ternational Bank v. Securities Corporation of D. C ., 
59 App. D. C. 72, 32 F. (2d) 968, a motion to set aside 
the judgment is addressed to the discretion of the 
court and is therefore not appealable. 
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In Connor v. Peugh’s Lessee, 59 U. S. 394, the Su¬ 
preme Court also held that no appeal lies from the de¬ 
cision of the court in granting or overruling a motion 
to set the judgment aside. 

MATTERS OUTSIDE THE RECORD. 

In its brief, the appellant repeatedly refers to mat¬ 
ters which are outside the record and, in many in¬ 
stances, have no bearing on the merits of the appeal. 
Numerous statements of fact are made which are in¬ 
correct and misleading. Although this Court is only 
concerned with the question of whether or not the 
lower court erred in overruling the motion to set aside 
judgment, and must be guided by the proceedings and 
record in the lower court, the appellant has introduced 
matters of evidence which were never before the lower 
court and has raised other questions for the first time 
on appeal. Under the circumstances, the appellee begs 
the indulgence of this Court in answering those three 
points raised in appellant’s brief which are partic¬ 
ularly objectionable with facts which, while also out¬ 
side the record, can be proved by competent evidence 
and would have been proved had the questions been 
raised in the lower court: 

On pages 9, 10 and 11 of appellant’s brief, reference 
is made to a motion which is outside the record in 
support of the contention that the lower court erred in 
holding that the appellant was not entitled to the re¬ 
lief sought because it was appearing specially. Ap¬ 
pellee submits that the question was raised by the 
lower court, but that neither counsel for the appellant 
nor appellee were prepared to cite authorities on the 
point, and that therefore the court did not rule on the 
question. Counsel for the appellee admits that he 
did investigate the merits of the point -when appel- 
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lant’s co-defendant filed its motion to set aside the 
judgment, and that he raised the point on the second 
motion because he found authorities to support it. 
Appellant’s argument concerning the alleged ruling, 
though seemingly logical, reveals its inconsistency. If 
the lower court had ruled as appellant says it did on 
the instant motion, it would unquestionably have ruled 
the same way when the same point was raised in the 
second motion, and would also have overruled the 
motion of appellant’s co-defendant, instead of grant¬ 
ing it. 

On pages 14,’ 15 and 16 of appellant’s brief, refer¬ 
ence is made to the letter from appellant to its agent, 
with the statements that “Appellant is unable to say 
how the letter appeared in the record in the lower 
court” and that “Appellant submits that inasmuch as 
the record before the lower court upon the hearing on 
the motion to vacate wholly failed to disclos'e how or 
when or why this letter was inserted in the record, the 
lower court erred in considering it as evidence”. 
These statements are incorrect and prejudicial. In 
his memorandum opposing the motion, a copy of which 
was served on counsel for the appellant, counsel for 
the appellee stated at the bottom of page 4 that “The 
letter from this defendant to its agent, dated October 
21, 1937, which was made a part of the record by Mr. 
Justice O’Donoghue when he awarded a judgment by 
default during the last term of court, establishes the 
agency and contract rather clearly.” Counsel for the 
appellee repeated that statement in open court, in the 
presence of counsel for the appellant. Counsel for the 
appellant made no attempt to challenge that statement 
or verify it, nor did he make proper objection to the 
consideration of the letter by the lower court—yet he 
now seeks to impress this Court with the fact that the 
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lower court’s ruling was based on improper evidence 
which appeared in the record through some mysterious 
means. The intended implication seems obvious and 
is, to say the least, misleading. 

On pages 20 and 21 of appellant’s brief, reference 
is made to a contract which is reproduced on pages 25, 
26, 27 and 28 of said brief. This purported contract 
was never introduced in evidence in the lower court 
by appellant, is not a part of the record, and is not a 
true copy of any contract ever entered into by appellee. 
For instance, appellant’s brief specifically quotes the 
provision in the alleged contract that “This contract 
replaces contract previously issued for Ina Ray Hutton 
on same date ’ ’ to show that appellee never had a cause 
of action. This provision did not appear in the orig¬ 
inal contract when it was signed by the appellee, but 
was later inserted by appellant. An examination of 
the original contract will show that, whereas every 
other provision is either printed or typewritten, this 
particular provision was written in ink, with the same 
pen, by the same person who signed the contract for 
appellant after appellee had signed it. The appellee 
believes that the Court will give the foregoing the 
significance that it merits. 

CONCLUSION. 

In conclusion, the appellee respectfully submits that 
the petition for allowance of a special appeal should 
be denied, that the motion to dismiss the general ap¬ 
peal should be granted, and that the judgment of the 
lower court should be affirmed. 

Respectfully submitted, 

Abraham Chasanow, 
Attorney for Appellee. 









